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‘What role does economics play in cases of competition law?

What role could it play? And what role should it play?

But do scholarly experts and judges agree on these viewpoints?

In this book an impressive variety of topics is covered and

surprising insights are gained. Thus it really covers recent and

partly controversial developments in the EU regarding the handling of
competition law cases on a national as well as an EU level -
something experts in the field must not miss.’

Wolfgang Weigel, Chair, The Joseph von Sonnenfels Center for the Study of
Public Law and Economics and Department of Economics, University of Vienna

‘Economics is the study of scarcity. Law is the study of rights.

Un-fortunately, law and economics scholarship that is practical and

focused on problems from the courtroom is scarce. This volume makes it right.
It combines the legal experience of experts and judges in several

European countries and the rigor of economics.

The result is an indispensable tool for anyone interested in EU competition law.’
Shai Dothan, Associate Professor of International and Public Law, iCourts -

the Centre of Excellence for International Courts,
Faculty of Law, University of Copenhagen



PREFACE

Competition law has formed an important area of European law since the
establishment of the European Union. However, the enforcement of EU
competition law relies to a great extent on national courts and tribunals which
are faced with ever increasing challenging responsibility given the dynamic
nature of this area of law. Also the interplay of EC competition law and national
law, especially national procedural law and employment of economic evidences,
poses them with various challenges. In this light, the aim of this book is to
identify practices for coping with these challenges to enable more efficient
enforcement and application of EU competition law and also to stimulate
transnational processes of mutual judicial-scholarly dialogue.

This book represents a direct outcome of a unique judicial-scholarly-expert
research group in competition law and economics bringing together several
European judges (from Belgium, Croatia, Czech Republic, Germany, Hungary,
Lithuania, The Netherlands, Portugal, Rumania, Slovakia, Slovenia and United
Kingdom), experts and selected outstanding scholars which identified the most
triggering inefficiencies, problems of the economic evidence in EU competition
law enforcement practice in different Member States. This book represents the
outcome of this expert research group, providing a broad assessment of identified
problems, inconsistencies, inefficiency, legal practice, cases, application of
economic evidence and responding mitigating tools and interpretation
techniques.

Contributions cover the most intriguing and challenging issues faced by
practitioners and judges enforcing and litigating competition cases throughout
the EU Member states (addressing current case law, enforcing practices,
standards of proof and current developments in relation to economic evidence).
The problem identification comes from judges, national experts and national
enforcement authorities (bottom up approach) and reflects real obstacles in
current EU competition law practices. Identified obstacles and issues are then
addressed in chapters by several outstanding scholars and influential Supreme
Court Judges.

This book could not have been made without the enthusiastic collaboration
of our authors. They were all wiling to contribute on a relatively short notice for
which we are immensely grateful. We would like also to express our sincere
gratitude to Anna Gerbrandy, Krijn de Veer and Ton van den Brink from Utrecht
University, Faculty of Law, Europa Institute, to Oda Essens from the Competition
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Authority of The Netherlands, to Jacques Steenbergen the Director of
Competition Authority of Belgium, to Tomas Rymeikis from Lithuania and to
Mitja Kocmut from KBL law firm (Ljubljana, Slovenia) for their substantive
insights and suggestions.

Our special gratitude goes also to Professor Roger van den Bergh from
Erasmus University of Rotterdam for his extraordinary, fascinating, inspiring
and path-breaking series of “Ljubljana lectures” which we have been privileged
to follow and admire.

We are especially indebted to and would like to express our sincere gratitude
for their precious substantive comments, insights, reflections, feedbacks,
suggestions, discussions and inspiration to the following judges: Nina Betetto,
Judge and Vice-President of the Supreme Court of Slovenia (Slovenia); Diana
Magdalena Bulancea, Judge at the Court of Appeals of Rumania, Bucharest
(Rumania); Ana Boularot, Judge at the Court of Appeal of Lisbon (Portugal);
Karin Butscher, Judge at the Landgericht Frankfurt am Main (Germany); Jakub
Camrda, Judge at the Supreme Administrative Court of Czech Republic (Czech
Republic); Beatrix Crnogorac, Judge at the Commercial Court in Zagreb
(Croatia); Rolf Danckwerts, Judge at the Richter am Landgericht
Lehrbeauftragter an der Humboldt-Universitit zu Berlin (Germany); Miodrag
Djordevic, Judge at the Supreme Court of Slovenia (Slovenia); Marc Fierstra,
Judge at the Supreme Court of The Netherlands (Netherlands); Jasna Golubi¢
Vargec, Judge at the Commercial Court in Zagreb (Croatia); Djordje Grbovic,
Judge at the District Court of Ljubljana (Slovenia); Herman van Harten, Deputy
Judge, District Court of The Hague (The Netherlands); Tina Jakupak, Judge at
the Commercial Court in Zagreb (Croatia); Maja Josipovi¢, Judge at the
Commercial Court in Zagreb (Croatia); Hendrik Kerkmeester, Judge at the
Commercial Chamber at the Court of Appeals Amsterdam and Associate
professor at the University of Antwerp Faculty of Law (The Netherlands); Andras
Kovacs, Judge at the Administrative-Labour Department of the Supreme Court
of Hungary (Hungary); Viktorija Lovri¢, Judge at the Supreme Court of Croatia
(Croatia); Gorana Aralica Martinovi¢, Judge at the High Commercial Court of
Croatia (Croatia); Arjen Meij, Judge and Chamber President at the General
Court of the European Union from 1998 until 2010, current Judge at the Court
of Appeal of The Hague, The Netherlands and Professors of International and
European Law at the University of Luxemburg and Utrecht University, Faculty of
Law (The Netherlands); Polona Mlakar Adam, Judge at the District Court of
Ljubljana (Slovenia); Beatrix Ocsai, Judge at the OIT Hungary (Hungary); Jan
Passer, Judge at the Supreme Administrative Court of Czech Republic and
Charles University, Praha (Czech Republic); Veerle Roets, Judge at the Rechtbank
van Koophandel Gent (Belgium); Ramute Ruskyte, Judge at the Supreme Court
of Lithuania (Lithuania); Marcus Smith, Q.C., Judge and Chairman of the U.K.
Competition Appeal Tribunal Court of Appeals (CAT), London (United
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Kingdom); Lidija Smolar, Judge at the District Court of Ljubljana (Slovenia);
Lucia Sousa, Judge at the Court of Appeal of Lisbon (Portugal); Ron Stam, Judge
at the Supreme Court of The Netherlands (The Netherlands); Arunas Sutkevicius,
Judge at Lietuvos vyriausiasis administracinis teismas (Lithuania); Iva Karin
Sipek, Judge at the Commercial Court in Zagreb (Croatia); Pavel Trna, Judge at
the Supreme Administrative Court of Czech Republic (Czech Republic) and Jaap
de Wildt, Judge at the Court of Appeals Rotterdam (The Netherlands).

We are also grateful to Anja Bergant, Jaka Cepec, Sandra Durasevi¢, Lea
Perovsek, Martina Petan, Urska Potocnik, Aljo$a Valentinci¢, Katarina Zajc,
Tadeja Zabkar and Vesna Zabkar for their daily, round-a-clock care and
immense organisational support. Special thank goes to Leeanna Whirl for her
excellent English editing service. We are also fully indebted to Nika Kristina
Butina for her tremendous help with fine-tunning of footnotes and
bibliographies. This is also the place to thank the publisher Intersentia on behalf
of all contributing authors in particular to Tom Scheirs as the responsible
publisher officer.

We could not have completed this book without the cooperation and support
of the Supreme Court of the Republic of Slovenia (Ljubljana, Slovenia) which
hosted our research meetings and plenary discussions.

Finally, thanks are due to the European Commission Directorate General for
Competition that has generously supported our Faculty of Economics University
of Ljubljana (Slovenia) and Utrecht University Faculty of Law, Europa Institute
(The Netherlands) in pursuing a pan-European research project of identifying
problems and overcoming obstacles in enforcing EU competition law. One of the
related objectives of the research project was also the education of national
judges in the context of the public and private enforcement of the European
competition rules, including articles 101 and 102 of the Treaty with the emphasis
on the economic analysis incumbent in these articles and the enforcement of
state aid rules. The goal was to ensure the coherence and consistency in the
enforcement of these rules by discussing the practical issues arising in the
enforcement of EC competition law in the national courts of the selected
Member States and encouraging a debate on these issues aimed at establishing
solutions in the form of best practices of the Member States involved. Project
also promotes a judicial-scholarly dialogue and creates coherence and
consistency in the enforcement of European competition law.

However, this research-training project had also an unintended but highly
beneficial, fruitful and rewarding side-effect. Namely, the issue of the proper and
effective employment and assessment (understanding) of economic evidences in
daily decision-making in competition cases across European Union appeared as
one of the most triggering problems that European judiciary is facing while
enforcing common EU competition rules and deciding daily competition cases.
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This book hence represents a real positive, beneficial externality and reflects
the collective wisdom and ideas of European judges, experts and scholars
developed in this project over the past four years. We all hope that you will enjoy
it.

Ljubljana - Rotterdam, September 2015
Mitja Kova¢ and Ann-Sophie Vandenberghe

This book could not have been made without extensive financial and
organisational support from the European Commission Directorate General for
Competition.

ok

European
Commission

What we do need is more dialogue. Like English river Thames that flows in both
directions, out to the sea and in to the England with an incoming tide we need
dialogue between judges and scholars, judges of national courts and judges of two
European supranational courts. We need to pursue many forms of dialogue and
judges across Europe shall adopt an international perspective on their work and to
be alive to legal and academic issues in other jurisdictions.

Lady Justice Mary Arden, at 106" annual SLS conference,
University of York, 2015
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